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SECTION 6. THE CIVIL PROCESS

6.1 MixHapoaHO-IpaBoOBi cTaHaapTu mnpodeciiHol TiAIBHOCTI aaBOKaTa B
IMBIJILHOMY Ipoueci YKpaiHu

OOpanwii nepxaBoi0 Kypc Ha €BPONEHCHKY IHTETPAIiI0 3yMOBIIOE€ HEOOX1THICTh
BIIPOBAPKCHHS B HAI[IOHAIbHI HOPMH IpaBa 3aKOHOIaBUMX 1HIIIATUB, SIK1 CTOCYIOThCS
crietudiku npodeciiiHol AISILHOCTI aJBOKATIB, 30KpeMa B IIMBUILHOMY MPOIIECI.
Hapasi y 3B’s3Ky 3 mpOBEIEHHSM CyZ0BOi pedOpMH IHCTHTYT MPABOBOI JOTIOMOTH
3a3Ha€ CYTTEBUX 3MiH. 3 OISy Ha 1€ HalOyBae akTyaldbHOCTI JOCIIIKEHHS
MDKHApOJAHOTO 3aKOHOJIABCTBA, SIKE€ PEryJI0€ MUTAaHHS NPOQECiiHOI AiSNIBHOCTI
aJIBOKATIB y IUBUILHOMY IPOIIEC.

BrnpomoBk ocTaHHIX pOKIB B YKpaiHi MPOBOAUTHCA AaKTUBHA MISJIBHICTH 3
YAOCKOHAJICHHS MPAaBOBOI JJOTIOMOTH, IKa HAJAA€THCA a/IBOKaTaMu Y (popMi HIUBUIEHOTO
poLeCyalbHOTO MPEACTABHUIITBA.

Cy0’exTamMu 3aKOHOIABYOI 1HIIIATHBH 3aPOTIOHOBAHO BHECEHHS ICSIKUX 3MiH 10
HOPMAaTUBHO-TIPABOBUX AaKTiB, IO CTOCYIOThCS MPO(deciiiHOl MisIbHOCTI a/IBOKATIB
[169—171]. Tak, VYxkazom Ilpesunenta VYkpainm Bix 20.05.2015 p. cxBaneHo
«Ctparerito pe@opMyBaHHS CyAOyCTpPOIO, CYJOUYMHCTBA Ta CYMDKHHX IpPaBOBHX
iHcTUTYTIB Ha 2015-2020 poku». Y Hiil 3aKpIIUIIOIOTHECS OCHOBHI TOJIOKEHHS 111010
pedopMyBaHHSI HaJlaHHS TIPABOBOI JIOMOMOTH B YKpaiHi Ta npodeciiiHol JisIIbHOCTI
a/JIBOKATIB, a TaKOX MPHUBEIACHHS 3aKOHOJABCTBA YKpaiHU Yy BIAMNOBITHICTH [0
€BpONEHChKUX cTaHAapTiB [172]. ¥V 3B’sA3Ky 3 UM MOXXHA MOTOJAUTHUCA 3 TyMKOwO B.
O. CBATOIBKO], fIKa, JOCTIIKYIOUH aKTyadbHI MUTaHHA aJBOKATYypH YKpaiHU y CBITII
€BPOIHTErpalliiHUX MpParHeHb, HAroJIONUIye, 110 3 YaciB 3100YyTTS HAIIOK KpPaiHOIO
HE3aJIEKHOCT1 aJBOKAaTypa SK BaXJIMBUW I1HCTUTYT IPABOBOi CHCTEMH JEp>KaBU
nepebyBae y cTaHi mocTiiHOTO pedopmyBaHHsA. BoHa 3a3zHauae, 1m0 Ha JOJIIO
YKpaAiHCBKOi aJBOKATYypH BHUIAJIO0 YUMaJIO BUIPOOYyBaHb, aJHKE 3aKOHOJABCTBO
CTOCOBHO HEi MOCTIHO BHUIO3MIHIOBAJIOCS, a 1i CTAHOBJICHHSI Ta PO3BHUTOK 3aBXKIU
3aJe)Kaly BiJl 0COOIMBOCTEHN CTAHOBIIEHHS caMoi iep KaBH Ta cienndiky il MexaH13MiB

ynpasiinas [173, ¢. 109].
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VY Mexax poOoTu 3aciyroBye Ha yBary 1. 5 4u. 1 Jlomatky no Pezomrorii (78) 8
Kowmitery minictpiB Pagu €Bponu «Ilpo ropuandHy A0MOMOTY Ta KOHCYJIbTAIlID» BiJl
02.03.1978 p., B aKOoMy 3aKpilJIeHO, IO OPUAWYHA JIOTIOMOTa 3aBXKIW TMMOBUHHA
31MCHIOBATHCS 0CO0010, sIKa Ma€ MPaBo MPAKTUKYBATH B SIKOCTI aJlBOKaTa BIJIMOBIIHO
710 FOPUIUYHIX HOPM KOHKPETHOT IepKaBu. Y HhOMY TaKOXK 3a3HAYAETHCS, M0 yIaCTh
aJIBOKaTa MOKe OyTH SIK y pasi, KOJH CHUCTeMa IOPUANIHOI JOTIOMOTH Tiepeadayac 1ie,
TaKk 1 y BUITQJKax, KOJU: a) CTOPOHM MOBUHHI OyTH MPEJCTaBJICHI aJIBOKATOM Y
CyJIOBOMY OpraHi KOHKPETHOI JIepKaBH BIAMOBITHO JI0 3aKOHY; 0) € BU3HAYEHHS 3 OOKY
OpraHy, KM IPaBOMOYHUH PO3TIISAATH MUTAHHS PO HATaHHS FOPUINIHOIT IOTIOMOTH
TOTO, 1110 TTOCITYTH aJBOKATa € HEOOX1THUMHU 3 OTJISITY HA KOHKPETHI 00CTaBUHU CIIPaBH
[175].

YpaxoByroud BUIICHABEJCHI TOJOXKEHHS, CIiJl 3a3HAYUTH, IO aJamnTarlis
3aKOHOJIAaBCTBA YKPaAiHW CTOCOBHO BUKIIFOYHOTO TPOIECYAIBHOTO TPEICTABHUIITBA
aJIBOKaTOM y CyJl € IPaBWJIbHUM KPOKOM. Y TOM k€ Yac B IOpUAMYHIN JTEpaTypi
MOJIOKEHHSI, Kl BUKJIaAeHl y Pe3osorii, He 3HaWIUIM MOBHOI W Oe33amepedyHoi
nigtpumku. Tak, C.C. buukoBa Ta A.B. Uypmita, KpPUTHYHO JOCIHIKYHOYH
3aKOHOJAaBYl 3MIHM IIOJI0 1HCTUTYTY IHPEJACTAaBHUIITBA B IHBIJILHOMY IIPOIIECI,
HAroJIOUIYIOTh, 10 AOLUIIBHUM € JAOIMYCK B SIKOCTI MPOLECYaTbHUX MPEICTABHUKIB HE
TITBKH aJBOKATIB. 3a3HA4Y€HI aBTOPH BBAXKAIOTh, IO BAPTO JOMYCKATH B SIKOCTI
poIeCyaIbHUX TPEJACTAaBHUKIB M IHIIUX 0Ci0, SKI BIAMNOBIJAIOTH BCTAHOBJICHUM
3akoHoM BuMoram [176, c. 27].

BaxxnuBi eBporeiicbki craniapTu npodeciiHoi AisUTbHOCTI aIBOKATIB 3aKPITIJICHO
y Komekci moBemiHKM €BpOTICHCHKUX aBOKATIB. 30KpeMa, Y HbOMY BH3HAYAIOTHCS
HOPMH HAaJIaHHSI aJIBOKaTOM pI3HUX BHJIIB TPABOBOi TOTIOMOTH 3 JOTPUMAaHHSIM
MPUHIIUITB 31MCHEHHS aJIBOKATChKO1 AISTILHOCTI (HE3aIeXHOCTI, I0BIpH M 0COOMCTOT
MOPSATHOCTI, KOH(PIACHIIHHOCTI), pO3MIpIB Ta BUILIAT TOHOPAPIB, MPABHI MOBEIIHKH
a/IBOKATIB y CyJll Ta Mixk co0010. OcobnmBe 3HaueHHs MatoTh nonoxeHHs 5.8 Konekcey,
0 aJBOKATH TMOBUHHI MIATPUMYBATH W PO3BUBATU CBOI mpodeciiiHi 3HaHHA Ta

HABUYKH 3 HAJIE)KHUM ypaxyBaHHSIM aBTOPUTETY cBO€l nmpodecii [177].
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He menm BaxymBe 3Ha4YeHHS I MpodeciiiHOi MISUTbHOCTI aJBOKATIB MaloTh
3arajibH1 NPUHIMIMN JJIs CHIJIBHOTH FOPHUCTIB, MPUHHATI MIKHAPOIHOIO acoIlialli€ro
topuctiB 20.09.2006 p. B M. Ynkaro. Y oMy JOKYMEHTI BIJ3HAYAETHCS, 110 FOPUCTH
B YChOMY CBITI € npodecioHanamu, siki Creniaii3yoThCs 3 MpaBa, CTABJISTh IHTEPECH
CBOIX KIIEHTIB BHIIE CBOiX BJIACHUX 1 HAMaraloThbCS JOMOTTHCS TIOBard o0
BEpXOBEHCTBA mpana [178].

Kpim Toro, BiamoBigHO 10 OCHOBHHX MOJIOKEHb MPO POJb aIBOKATIB BiJ
01.08.1990 p. ocraHHi, SK BaXJIMBl YYaCHUKH 3HIMCHEHHS MPaBOCYIJAs, MaloTh
MOCTIHHO 10aTH MPO YECTh 1 TIHICTh CBOET ropuandHoi npodecii [179]. [Ipunuunu
JUSIIBHOCT1 aJIBOKATIB 3aKPIMUICHO TAKOX 1 B 1HIIOMY MIXHApPOJHOMY JTOKYMEHTI BiJ
07.09.1990 p., mo ctocyethes podi ropucTis [180]. HacTymHuM HOpMaTHBHUM aKTOM,
SKUWA 3aiiMa€e BaXKJIMBE MICIIE B MPABOBOMY peryJifOBaHHI MpodeciiiHOl AisSIbHOCTI
aZBOKATiB Ha TepeHax €Bpomeiickkoro Coro3y, € 3arajdbHHA KOJEKC TPaBWI Bij
01.10.1988 p. [181], y m. 1.1 saxoro 3akpimieHo, 0 y OyAb-IKOMYy MpPaBOBOMY
CYCHIJILCTB1 aJIBOKATY BIJIBEIEHO OCOOJIMBY POJib, @ HOTO NMPU3HAYEHHS HE 0OMEKEHO
CYMJIIHHUM BHKOHAHHSM CBOTO OOOB’A3KY y MeXKax 3aKOHY. AJIBOKAaT Ma€ HisITH B
1HTepecax IpaBa B IIIJIOMY TaK camo, sIK 1 B IHTepecax TUX, YHi IpaBa 1 CBOO0IU oMy
JOBIPEHO 3aXuiIaTi. AJBOKAT MOBUHEH HE JIMILIE BUCTYMATH B CY/I1 BiJ IMEHI1 KIII€HTA,
a il HajaBaTu WOMY IOPUIMYHY JOTOMOTY Y BUIJISIII MOpaj 1 KoHcynbTauii. [lopsiz 13
IIUM JJaHWI JOKYMEHT PETEeILHO BPETYIIIOBAB MUTAHHS 1010 TIPUHITUIIIB aIBOKATCHKOT
TISTBHOCTI, 30KpeMa MO0 HE3aJIeKHOCTI, JOBIPYMX BITHOCHMH MK KIIEHTOM 1
aJIBOKaTOM, KOH(1ICHIIITHOCTI A1S7IbHOCTI Ta 1H. BiH MICTUTh TaK0X HU3KY MOJIOKEHb
IIOZ0 0COOMCTOT peKlaMH aJBOKaTa Ta HOro B3a€EMOBITHOCHHU 3 KIIIEHTAMH, CYJIOM,
IHITMMHM aJiBOKaTaMu Ta iH. [181].

3 orjisaay Ha MpOBeACHHS B YKpaiHi MpaBoBUX pedopM, a TaKOXK CIEnudiKy
HAJaHHS aJBOKAaTAMH TIPABOBOi JOMOMOTH TMPU 3aXHUCTI [HMBUIBHUX TIpaB W
OXOpPOHIOBAaHMX 3aKOHOM IHTEPECiB, BHUIAETbCA JAOLUIBHUM  BUKOPHCTAHHS
MO3UTUBHOTO 3apYODKHOIO JIOCBIAY, 3aKPIMJIEHOTO Y BUILCHABEIEHUX MIKHAPOTHUX
HOPMATHBHO-TIPABOBUX JOKyMeHTaX. Pa3om 13 muM BHU3HAYECHHS €IMHOTO HATPSIMKY

pedopMyBaHHS aJBOKATypd B IMBUIBHOMY TIPOIIECI 3YMOBJIEHO HASBHICTIO
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CyNepewIMBUX MPOIMO3UIIK  (3aKOHOJABYMX  1HINIATHB) IOJI0 KOHIIEHTpaIlii
MOBHOBA)KEHb MPEJCTABHUIITBA BHKJIIOYHO aJBOKaTaMH. Y IIbOMY AacIHeKTi BapToO
3a3HaunTH, 10 3akoHOM Ykpainu «[Ipo BHecenHs 3miH no Konctutymii Ykpainu
(oo mpaocyas)» Big 02.06.2016 p. OcHoBHuU# 3akoH YKpaiHu OyJio JOTIOBHEHO
HOBOIO cTarTero 131-2, ne BKkazaHo, 110 BUKIIOYHO aBOKAT 31CHIOE IPEICTABHUIITBO
1HIIIOT 0COOM B CYy/Ii, @ TAKOXK 3aXUCT BiJl KpUMIHAIBHOTO 0OBUHYBaueHHs [ 182].

[Topsin 13 um npuiinsatuit 02.06.2016 p. 3akon Ykpainu «IIpo cymoyctpiii i
cTatyc cyiaiB» y 3MmicTi cT. 10 4. 3 3akpimitoe, mo sl HagaHHS NpoQeciitHoi
NpaBHAYOI JOMOMOTH Ji€ aJBoKarypa. 3abe3ledeHHs TMpaBa Ha 3aXHUCT BiX
KPUMiHAJIBHOTO OOBUHYBAaUEHHS Ta MPEICTABHUIITBO B CY/Ii 3IIHCHIOETHCS aIBOKATOM,
3a BUHSITKOM BHITAJIKIB, YCTAHOBIIEHUX 3akoHOM [183].

Ha Hamry mymKy, TOTIYHHUM KPOKOM 3 HAOJMMKEHHS IMBUTLHOTO MPOIIECYaThbHOTO
3aKOHOJIAaBCTBA YKpaiHW, IO PETyJIIO€ MPABOBIIHOCWHU HaJaHHS KBaji(iKoBaHOI
MpaBOBOI JIOTIOMOTH  3aIliKaBICHWM ocob0aM, 30KkpeMa 1mojo0 mpodeciitHoro
NpEICTABHUIITBA aJBOKaTa B IMBIILHOMY IPOIECi, JO MIKHApPOJHUX CTaHIApTiB
npodeciiiHoi  AISIPHOCTI  aIBOKATIB, €  OHOBJIECHHS 3Micty [{mBinpHOTO
nporecyaibHoOro Kojekcy Ykpainu (nani — LITK Ykpainu) BiAnoBigHO 10 HaBEACHUX
BUIIIE KOHCTUTYIIMHUX IIOJOXKEHb. 3 OTJSAYy Ha IIe HAYKOBIIMU MPOIMOHYETHCS
gonoBuut LIIK VYkpainu HoBoto crarreio 401 «AnBokar sK mpodeciitHuit
IpeACTaBHUK Y CIIPaBi» B TaKi peAakiiii: « ABOKAT K IpoQeciiHUi TPEeACTaBHUK Y
IIMBUIBHIN CIIpaBi — 11e 0c00a, sika Ma€ MOBHY BUIIY IOPUIUYHY OCBITY, CBIJOIITBO HA
IpaBO 3alHATTSA aJBOKATCHKOIO MISJIBHICTIO Ta 3J1MCHIOE TISUIBHICT 3 HaJaHHS
PaBOBOi JIOMOMOTH Yy LIMBLIBHIA CrpaBl Ha NMpodeciiiHii OCHOB1, HAJIG)KHUM YHMHOM
BUKOPHCTOBYIOUH BJIACHI TTOBHOBAXEHHS. AJIBOKAT, KM Oepe ydacTh y CIpaBi Ha
CTOPOHI KJIIEHTA, MOXXE IHIIIIOBATH YKJIQJCHHS MHPOBOI yrogud MK CTOPOHAMH.
AJZIBOKaT MOK€ BHCJIOBUTH HaMip MpO BIAMOBY BiJ MO30BY Yy pa3si, SKIIO BiH €
MPEJACTABHUKOM TO3MBaya, Ta MPO BHU3HAHHSA TIO30BYy Yy pasi, SKIO BIH €
NpeICTAaBHUKOM BinanoBigada. [[oBHOBaXeHHsI afBOKaTa, KWW TPEICTABISE CBOTO

KJII€HTa B CyJi, MOBUHHI OyTHM MOCBIAYEHI JOTOBOPOM MPO HAJaHHS MPaBOBOI
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JOTIOMOTH 200 OpJEpOM 4YM JOBIPEHICTIO. AJBOKAT 3a BUMOIOIO Cyay IOBHHEH
npea’sSIBUTH CBOE MOCBITUeHHs [169].

AJBOKaT SIK MPEACTaBHUK y LMBUIbHIA CHpaBl MOBHUHEH 3aBXKIU CYMJIIHHO
NparHyTd J0 JOCATHEHHS MAKCUMaJbHO €(EKTHUBHOTO PE3YyJbTATy, KOO MOTpedye
KIIIEHT, JOTPUMYIOUHUCH MPaBuUIIL, siki BcTaHOBNeH! nuM KomekcoMm, 3akoHOM YKpaiHu
«IIpo cynmoyctpiii 1 cratyc cyaaiB», 3akoHoMm Ykpainu «[Ipo aaBokatrypy Ta
aJIBOKATChbKY AISUTBHICTHY» Ta 1HIIMM 3aKOHOJIAaBCTBOM YKpainw». B oOrpyHTyBaHHA
MIPOTIOHOBAHOT HOPMH CJIiJT 3a3HAYUTH, ITI0 BHECEHHS BKazaHoi ctarTi o LITK Ykpaiau
OyJlie JIOTIYHUM pe3yJbTaTOM YIOCKOHAJIEHHS MPOIECYyaIbHOTO 3aKOHOJABCTBA, IO
HAJICKHUM YMHOM CITIBBIIHOCUTBCS 3 pedopMyBaHHAIM MNpodeciiiHoi aBOKATCHKOT
TISTBHOCTI, @ TaKOX 3 MDKHAPOJHUMHU CTaHAApTaMu MpoQeciiiHol iSIBHOCTI
a/JIBOKATIB.

Ha ocHOBI aHamizy MDKHapOJHMX HOPMATUBHUX aKTIiB, IO 3aKPIIUIIOIOTh
MOJIOKEHHSI CTOCOBHO TpO(eciiiHOl AIsUTBHOCTI a/IBOKATIB, 30KpeMa B IIMBLIBHOMY
nporeci, 10 €BPONMEUChKUX CTaHAApTIiB MpodeciiHoi AisIBHOCTI  aJIBOKATIB
3alpONOHOBAHO BIMHECTH Taki: 1) HaZaHHS MPABOBOi JOMOMOTH BHUKIIOYHO
aJlBOKaTaMu; 2) JOCTaTHIO KBamidikallilo Ta JOCBiJ aJBOKAaTIB SK MpodeciiiHux
IOpUCTIB; 3) KOH(DIACHINIMHICTE 1 HE3aJIEKHICTh aJIBOKATCHKOI MISUTBHOCTI; 4) aJIBOKaT,
3MIMCHIOIOYN CBOIO MTPOQECiiiHy MisUTbHICTh 3 HAaaHHS MPABOBOI JOIMIOMOTH KITIE€HTY,
MOBUHEH 3aBXIU JTIATH B IHTEpPECaX OCTAaHHBOTO (Y MeXkaxX 3aKOHOJABCTBA); 5) MpPaBo
aJiBOKaTa Ha BUHAropoay (roHopap) 3a 3AiiicHeHHs mnpodeciiiHol AiSIBHOCTI; 6)
npodeciiiHe cTpaxyBaHHS aJBOKATCHKOI AISUIBHOCTI 3 METOIO MPABOBOTO 3aXHUCTY
aJBOKaTa; 7) MIJAKOPEHHS aJBoOKaTa, SK MpodeciiHOTO OpPHUCTa, BIAMOBIIHUM
mpaBuiaM (HOpMaM 3aKOHO/IaBCTBA), [0 PETYIIOIOTh MTUTAHHS €TUYHOI TTOBEIIHKH 11
yac HaJaHHS MPaBOBOi JIOMOMOTH B CyJax; 8) MOPSAHICTb 1 YECHICTh MpodeciitHol
aJIBOKATCbKOI ISIIBHOCTI; 9) HasABHICTh JyXy KOPIOPATUBHOCTI Ta B3AEMHOI
MIATPUMKA MK aaBokatamu; 10) moBara 10 1HTEPECIB yCIX YYaCHHUKIB CYIOBOTO
nporuecy; 11) 3acrocyBaHHs 3aX0/1iB MPOLECYATBHOIO MPUMYCY JI0 aJIBOKATIB y pasi

BYMHCHHA HUMU IIPABOIIOPYIICHD.
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